
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
TINSUKIA

G. R. Case No. 2905 of 2015
                            U/S. 406 of IPC

                                     State of Assam
                                                            ……………Prosecutor
                                         - Versus-
                                    

Md. Akhtar Hussain
                       …………….Accused

                       Present: Dr. Chetana Khanikar, AJS
                                            
                        For the prosecution: Smt. J. Khatoon, Addl. P. P.

                            For the defence: Sri N. Prasad, Advocate

                          

                           Evidence recorded on: 12.05.2016, 27.06.2016,

23.08.2016,

25.10.2016,01.08.2017,

08.03.2017, 

                           Argument heard on: 18.04.2018 

                           Judgment delivered on: 23.04.2018 

JUDGMENT

1.           The prosecution case in brief as stated in the FIR is that the

husband  of  the  informant  expired  on  21.12.2007  and  he  had  one

vehicle 407 NL-03-A-1380 which was in running condition but vehicles

registration  fail,  taxation  fail,  which  was  in  the  custody  of  the

informant’s  husband’s  elder  brother  Md.  Akthar  Hussain.  The

informant’s husband gave an authority to his brother to continue in

running  on  compromise  of  Rs.  20,000/-  PM  when  the  informant’s

husband  was  lying  in  bed  as  a  kidney  failure.  After  his  dead  no

response no any financial  help was given to the informant from her

husband’s family against that vehicle. 

2. On the basis of aforesaid FIR, police registered a case against

the accused as Doomdooma PS Case No.  530/2015 U/S 406 of  IPC.
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Police  investigated  the  case  and  on  completion  of  investigation

submitted  charge-sheet  against  the  accused  persons  Md.  Akhtar

Hussain U/S 406 of IPC.  

3.            On appearance of the accused Md. Akhtar Hussain  in Court,

copies of relevant documents were furnished to him as required U/S.

207 of CrPC. Considering the relevant documents and hearing both the

parties  sufficient  ground is  found to presume that  the accused had

committed offences U/S 406 of IPC. Accordingly particulars of offences

under these sections are explained to the accused to which he pleads

not guilty and claimed to be tried. 

4.         During trial the prosecution has examined seven witnesses and

adduced three documentary evidence. 

5.          At the close of the prosecution evidence, the accused person was

examined U/S 313 of  the Cr.P.C.  and his  answers were recorded on

separate sheets. Defence side has adduced no evidence and plea of

the defence is of total denial. 

6.           After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i. Whether  the  accused  was  entrusted  with  vehicle  No.  NL.03A.1380,

belonging  to  the  informant/victim  since  prior  to  the  death  of  her

husband on 21.12.2017 the accused had dishonestly misappropriated

the same by not paying the earnings out of that vehicle to the victim

as per her entitlement?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i):

7.         In this case the informant Smti.  Ruksana Jahan claimed the

vehicle  bearing  R/No.  NL-03-A-1380  by  stating  the  same  to  be  her

deceased husband’s vehicle, which was according to her, entrusted to
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the  accused by  her  husband n monthly  rental  basis  on rent  of  Rs.

20,000/-  PM.  She  as  P.W.1  has  stated  that  before  the  dead  of  her

husband he had given the vehicle to the accused on an agreement that

the accused will pay Rs. 20,000/- PM for running the vehicle, but he

had never paid any money to the informant. After filing the case police

took the vehicle to  the P.S.  and later on through court  she got the

zimma  of  that  vehicle.  However  there  in  cross  examination  she

deposed that  she had not filed any petition seeking her  stridhan till

the day of her deposition as P.W.1 but in the month of November, 2015

notice  was  served  upon  the  accused  by  her  by  claiming  the  said

articles. She further deposed that in FIR as well before police she had

not stated that she ever visited the house of the accused in search of

her vehicle. The defence side by way of suggestion had taken the plea

that the informant is not the wife of Lt. Ali Akbar Hussain which she

denied.  

8. P.W.2  has  deposed  that  he  along  with  the  accused  went  to  police

station with the concerned vehicle and police seized the vehicle in his

presence.  He  deposed  that  the  said  vehicle  was  purchased  by  his

grandmother Manjula Begum from Kanak Chetia. Since purchased, the

vehicle was looked after by the accused and Ali Akbar Hussain. Since

death  of  Ali  Akbar  Hussain  vehicle  was  being  looked  after  by  the

accused till it was seized by police. He said that Ali Akbar Hussain died

unmarried. 

9. P.W.3 is Kanak Chetia. He deposed that he sold the said vehicle to Ali

Akbar in the year 2005. Ali Akbar was the husband of the informant.

During cross examination he said that he knows Ruksana from one and

half years when she visited his place and she introduced herself to be

the wife of Ali Akbar. He had no knowledge as to who were there in the

family of Ali Akbar in the year 2005. 

10. P.W.4 has deposed that he put his signature on the seizure list on being

asked by police. However, he denied his signature in Ext.2. He told that

his name is there in Ext. 2 but that was not his signature. 
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11. P.W.5  has  stated  that  the  husband  of  the  informant  entrusted  the

accused with a vehicle with a condition to pay Rs. 20,000/- PM. but the

accused neither returned the vehicle nor gave any money. She further

deposed  that  the  vehicle  was  purchased  by  Ali  Akbar  from  Kanak

Chetia.  However  during  cross  examination  she  was  in  Kolkata.  The

vehicle was purchased in the year  2002/2003. She knows Ali  Akbar

since  the  year  2005  and  Ruksana  Jahan  since  the  year  2004.  She

visited the house of Ali Akbar in the year 2012 when he was already

death.  She denied that she had stated before police that she knew

Ruksana Jahan since the year 2010.

12.  P.W.6, on the other hand has deposed that the informant gave the

vehicle to the accused on monthly rent. During cross examination she

deposed that the facts of letting the vehicle on rent and non-payment

of monthly rent had been told to her by the informant.  The informant

resided at Kolkata for 10 years and came back to Namsai in the year

2010. She also deposed that she and the informant studied together up

to class X thereafter they met at Doomdooma after 10/12 years. 

13. P.W.7 is the I/O. He deposed that he had recorded the statements of the

witnesses, visited the P.O., seized the vehicle and submitted charge-

sheet. During cross examination he deposed that he had not made any

investigation to ascertain as to whether the informant was the wife of

Ali  Akbar  Hussain.  He  further  deposed  that  during  investigation  he

found that Kanak Chetia was the owner of the concerned vehicle. He

further confirmed that P.W.5 had stated before him that she knows the

informant since the year 2010 and that PW 5 had not stated to him

that  Ali  Akbar  Khan  had  purchased  the  vehicle  from  Kanak  Chetia

which was given to the accused by Ali Akbar Khan on monthly rent of

Rs. 20,000/-.

14. These are the evidences adduced by the prosecution side. From these

evidence, it is seen that Kanak Chetia who was the registered owner of

the vehicle had sold the vehicle to Ali Akbar Hussain. But as claimed by

the informant it is not proved that Ali Akbar Hussain let the vehicle to
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other accused on monthly rental basis or that the informant is the wife

of Ali  Akbar Hussain. The informant as P.W.1 herself stated that she

sent  a  notice  to  the  accused  claiming  her  Stridhan  properties  in

November, 2015. This implies that she married to the accused instead

of Ali Akbar Hussain. Again, P.W.2 who is the nephew of the accused

and  Ali  Akbar  Hussain  has  deposed  that  Ali  Akbar  Hussain  died

unmarried. P.W.4 and 6 came to know from the informant only, that she

was the wife of Lt.  Ali  Akbar Hussain. P.W.5 though stated that she

knew Ruksana since the year 2004, before the I/O she stated that she

knew Ruksana since the year 2010 i.e. after death of Ali Akbar Hussain.

Thus, she has also no personal knowledge as to the marriage of the

informant with Ali Akbar Hussain as she knows the informant only after

death of  Ali  Akbar.  P.W.3 is  only  seizure witness.  He stated nothing

about the relationship of the informant with Ali Akbar Hussain. P.W.7 is

the I/O. He stated that he had not made any investigation to ascertain

as to whether the informant was the wife of Ali Akbar Hussain. Thus,

from the evidences, it is seen that the prosecution could not discharge

the  duty  of  proving  that  the  informant  is  the  wife  of  Lt.  Ali  Akbar

Hussain which is  the basis of  claiming the vehicle by the informant

through inheritance. On the other hand the informant’s own evidence

leads to the fact that she may be the wife of the accused. 

15. Again, PW2 has deposed that the concern vehicle was looked after by

both Ali Akbar Hussain and the accused. He have not stated anything

about letting out the vehicle to the accused on monthly rent basis.

P.W.3 and 4 are also silent about any such facts. P.W.6 has stated that

she knew about the fact from the informant only and she does not

have any personal knowledge about the matter. Thus remained only

P.W.1 and P.W.5. As discussed earlier, it is seen that P.W.5 knows the

informant since the year 2010. She also deposed that she had visited

the house of Ali Akbar Hussain in the year 2012 only. Hence, there is no

question of her personal knowledge about the fact of letting the vehicle

to the accused on monthly rental basis. Though PW1 has stated that

her husband Ali  Akbar Hussain given the vehicle to the accused on

monthly rental basis, as it is not proved that she was the wife of Lt. Ali
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Akbar Hussain, even if Ali Akbar given the vehicle to the accused on

monthly  rental  basis  she  has  nothing  to  do  with  that.  Thus,  the

prosecution side could not prove the ownership of the informant over

the concerned vehicle in any way. Hence, I hold that it is not proved

that  the  accused  was  entrusted  with  vehicle  No.  NL.03A.1380,

belonging  to  the  informant/victim  since  prior  to  the  death  of  her

husband  on  21.12.2017  and  the  accused  had  dishonestly

misappropriated  the  same  by  not  paying  the  earnings  out  of  that

vehicle to the victim as per her entitlement. 

                Hence Point No. (i) is decided negative. 

9.     From  the  above  discussions  I  come  to  the  conclusion  that

prosecution has failed to establish the allegations leveled against the

accused persons. Hence the accused Md. Akhtar Hussain is acquitted

from the case. The seized vehicle be returned to the real owner in due

course of law. Bail bond is extended for next six months. 

      Given under my hand and the seal of this Court on this

23rd day of April, 2018

                                                                   (C. Khanikar)
 Additional Chief Judicial Magistrate,

                                                                    Tinsukia.

A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Smti. Rukshana Jahan, the informant

P.W. 2: Md. Javed Hussain

P.W. 3: Sri Kanak Chetia

P.W. 4: Abdul Ali Khan

P.W. 5: Smti. Pinky Biswas

P.W. 6: Smti. Jaya Rani Singpho Baruah

P.W. 7: Sri Jyotishman Neog, I/O
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Witness for the defence:

Nil 

Exhibit:

1. FIR                   …….. Ext. 1

2. Seizure List ……..

Ext. 2

3. Charge-Sheet                   ……..

Ext. 3

                                                                   (C. Khanikar)
 Additional Chief Judicial Magistrate,

                                                                    Tinsukia.
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